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HEALTH AMENDMENT BILL 2005 
Second Reading 

Resumed from an earlier stage of the sitting. 

HON HELEN MORTON (East Metropolitan) [5.13 pm]:  We are debating the Health Amendment Bill 2005, 
which will improve Western Australia’s control over communicable diseases.  I mentioned that the three key 
elements of that effective control are the complete notification of communicable diseases, effective and quick 
contact tracing when necessary, and other controls related to managing outbreaks.  Unfortunately, the Health Act 
does not provide for a complete notification process.   

The Health Act provides that doctors must notify the Executive Director, Public Health in the Department of 
Health of certain communicable diseases.  However, under the act, pathology laboratories and nurse 
practitioners, who are as much involved as GPs in managing people with infectious diseases, are not required to 
notify the Executive Director, Public Health of communicable diseases.  The act does not prescribe how the 
information is to be reported.  This bill will require the information to be provided in a comprehensive manner.   

In addition, under the current legislation, only venereal diseases are required to be notified by laboratories.  I 
referred previously to the 66 or more infectious diseases that are required to be notified by GPs.  I also 
mentioned the necessity for good information to be provided to the Executive Director, Public Health, if it is to 
put into effect quick and effective contact tracing.  I ask the house to imagine what would be the case in Western 
Australia if, for example, relevant legislation was not in place and there was a case of severe acute respiratory 
syndrome or bird flu, which, fortunately, we have not had.  In that respect I referred to the admirable work that 
communicable disease prevention personnel undertake in Western Australia.  I talked about the requirement for 
laboratories to notify only venereal disease.  The reporting of communicable diseases cannot be left wholly and 
solely to general practitioners.  Although they are required to report the incidence of communicable disease and 
are fined if they do not, there are occasions on which GPs overlook that requirement because they are very busy 
as a result of the many people who pass through their surgeries.  It is a people-orientated area and often GPs deal 
with small children.  GPs must deal with the sensitivity of communicable diseases, and the care of their patients 
is first and foremost on their mind.  In that situation they can easily overlook the reporting requirement.  If GPs 
overlook that requirement and one of their patients with a communicable disease is in contact with other people, 
the Executive Director, Public Health will pick up that information if laboratory services and nurse practitioners 
are also required to report the incidence of communicable diseases.   

Before the debate was adjourned, I was about to refer to the special provisions in the legislation for HIV 
infection, or acquired immune deficiency syndrome.  In that respect the legislation is very sensitive in the 
reporting of this disease.  The sensitivities relate to the need for privacy and some confidentiality.  In that 
instance, the notification requirement is that unless the person agrees to provide his full name, the first two 
initials of the given and family names and the post code of the area in which the person lives must be reported.  
However, there are two elements to this procedure.  If a practitioner believes that the person may engage in 
behaviour that is likely to put others at risk, the practitioner must provide the executive director with the full 
details of that patient.  Similarly, if the Executive Director, Public Health believes that the patient is likely to put 
others at risk, he or she may require the practitioner to provide details of the patient.  The practitioner will 
commit an offence if he does not supply those details.  Under the circumstances, what is good public health in 
relation to communicable diseases is balanced quite effectively with an individual’s privacy and the patient-
practitioner confidentiality requirements.  The bill protects doctors, nurse practitioners and responsible 
pathologists - responsible pathologists are defined as those who operate the pathology laboratory - from civil 
liability for notifying the executive director under the circumstances that I outlined earlier. 

The bill also repeals some rather outdated requirements for people infected with venereal disease to establish and 
continue a clinical relationship with a doctor until that disease is cured.  It recognises that many people now 
actually undertake that work in conjunction with nurse practitioners, and, if these elements were not repealed, it 
would create a legal impediment for nurse practitioners to manage that disease in place of doctors.  There are a 
number of consequential amendments around those repeals.   

It is important to recognise that the bill maintains the requirement for compulsory examination, treatment or 
detention if people are considered likely to infect others and will not comply with the requirements for treatment.  
The consequential amendments relate to the Nurses Act and the Poisons Act, and allow nurses to treat people 
with infectious and venereal diseases in some cases.   

We do not propose to move any amendments to this bill, which is fully supported by the opposition. 

HON GIZ WATSON (North Metropolitan) [5.21 pm]:  The Greens will support the Health Amendment Bill.  
The bill seeks to amend the Health Act 1911 to provide improved communicable disease notification.  The 
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explanatory memorandum provides some additional information that is useful.  It states that the purpose of the 
Health Amendment Bill 2005 is to amend parts of the Health Act 1911 to provide improved communicable 
disease notification to facilitate public health programs for the prevention and control of communicable diseases 
in Western Australia.  It states also that the bill proposes the replacement of sections 276 and 300 of the Health 
Act 1911 to improve the information that is available to assist in the prevention and control of communicable 
disease outbreaks.  It also recognises that nurse practitioners may be authorised to diagnose and treat infectious 
diseases, and it requires nurse practitioners to notify such diseases in the same way as medical practitioners.  It 
also proposes the repeal of a number of prescriptive and outdated requirements relating to the treatment of 
venereal diseases. 

Clause 4 of the bill inserts new definitions in the existing Health Act, which currently does not recognise the role 
of nurse practitioners.  That is because the profession of nurse practitioner was created only recently, in 2003.  It 
is worth noting that the creation of that position was enthusiastically supported by the Greens, who recognised 
that nurses had been carrying out higher duties, particularly in remote and rural Western Australia, for a 
considerable time.  Their duties included work above and beyond the call of duty in a hospital or a more standard 
practice.  Nurses working in those remote regions were performing tasks that were outside their normal 
jurisdiction.  The legislation to create the position of nurse practitioner was good legislation that gave another 
level of professional qualification for nurses to aspire to, which, I understand, has been actively taken up.  This 
bill will require nurse practitioners to be involved in the notification of communicable diseases, which is entirely 
reasonable.  The bill includes a definition for nurse practitioners, and creates reporting responsibilities for nurse 
practitioners and consequential arrangements if there is failure to report. 

The bill also changes the previous reporting provisions for infectious diseases, under which it was a duty and 
requirement for the occupier of a house in which there was an infectious disease to report to a local government 
authority.  This has been changed to clarify that the reporting duty rests with the medical practitioner, nurse 
practitioner and the pathologist.  Clause 5 also makes a special arrangement for people with HIV-AIDS in 
guaranteeing anonymous reporting.  Again, that is very important.  I had a discussion on this matter with one of 
the minister’s advisers.  Although some of the historical reactions to people with AIDS and the associated stigma 
have dissipated in the community, there is still a degree of stigma associated with people who have contracted 
this disease.  It is, therefore, particularly important that people’s anonymity be guaranteed.   

I have some concerns about the Executive Director, Public Health having the right to override that anonymity if 
he believes that the person is engaging in or is likely to engage in activities that put other people at risk.  I have a 
number of questions about that, because it seems to me that the right to override a person’s right to privacy 
should be prescribed in some way.  It should be exercised only if there is a demonstrable risk to public health.  
The legislation sort of says that, but following the discussions I had with the adviser, I am still not satisfied that 
that provision will not be misused.   

Will the parliamentary secretary explain what scenario this proposed subsection in new section 276A hopes to 
address?  What are the likely circumstances that would lead to the Executive Director, Public Health exercising 
this power?  What could give the Executive Director, Public Health reasonable grounds to request that personal 
information, and what would happen with that information?  What can the Executive Director, Public Health do 
with that information?  How far can that information be relayed?  Can it go to other health services?  Can it go to 
the police?  I know that there have been cases in the public arena of people, who claim that they have HIV-
AIDS, threatening people with a syringe full of blood.  That would be a matter for the police and possible mental 
health services and other services.  If the Executive Director, Public Health is able to override the right to 
privacy of a person, what can be done with that information?  Who can be notified and what are the penalties for 
that information being misused outside the powers provided by this bill?  Will the Executive Director, Public 
Health regularly relay this information to the Department of the Attorney General, the Director of Public 
Prosecutions or WA Police?  Which authorities will have access to the information?  The argument is that 
somebody’s behaviour is likely to put the public at risk.  If the authorities have that information, how will they 
use it to protect the public, other than after the event?  What will the Executive Director, Public Health do with 
that information when it is received?  Will the information be limited to giving the patient additional support?  If 
that be the case, we would be more than happy.  If it is a matter of having that information so that those people 
can be directed to certain counselling or programs to try to reduce the risk of their using their HIV status as a risk 
to public health, that does not seem problematic.  If the government is trying to protect the public by modifying 
the behaviour of the person who is so identified, that is one matter, but if another part of the process was 
providing that information more broadly, we would have concerns about privacy. 

Depending on the answer to those questions, does the parliamentary secretary anticipate that this clause, if it has 
a broad implication for breaching privacy, would restrict people from being tested for HIV/AIDS if there was a 
risk that at some point the information might be passed on more broadly?  I think it is unlikely, but I would like 
some reassurance on that.  What happens if the medical practitioner or the nurse practitioner disagrees with the 
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Executive Director, Public Health, and does not feel it is appropriate or in the best interests of the patient to 
reveal that information?  Is there a defence or some form of protection for the medical service provider who does 
not wish to reveal that information?  I do not think the bill provides for that, but I am just questioning it. 

Hon Sue Ellery:  It is an offence if they refuse to give the information. 

Hon GIZ WATSON:  An analysis of that area reveals that the Executive Director, Public Health has a lot of 
power in that circumstance.  It seems to be a bit of a tricky area when considering how the Executive Director, 
Public Health might assess that level of risk and then what he or she does with that information.  As the 
parliamentary secretary has indicated by way of interjection, the legislation provides that the practitioner will 
commit an offence if he or she does not report AIDS cases.  The anonymity provision is about ensuring that the 
medical practitioner maintains the patient’s privacy. 

Hon Sue Ellery:  Proposed section 276A(5) provides -  

A medical practitioner, nurse practitioner or responsible pathologist who fails to comply with a 
requirement under subsection (4) . . .  

Proposed subsection (4) refers to the Executive Director, Public Health having reasonable grounds to believe that 
the behaviour is likely to put someone else at risk.  The executive director can require certain information, and if 
the medical practitioners or other practitioners do not comply with that requirement, they are committing an 
offence, unless they do not have the information. 

Hon GIZ WATSON:  I understand that.  I do not know whether it is possible for the parliamentary secretary, in 
her response, to clarify what cases that particular excuse would cover, especially whether it covers lack of 
information about the patient or about the existence of the special reporting requirement.  I assume it means lack 
of information about the patient.  If it is information about the patient, this section might need to be clarified by 
adding the words that lack of information about the reporting requirement is not an excuse.  The Department of 
Health will need to conduct a professional development information campaign about changes in the law, and I 
assume that information will be provided. 

I have taken the time to make some inquiries about the attitude to this bill of the Health Consumers Council and 
the WA AIDS Council.  The bill has the support of the Health Consumers Council, which is pleased that the bill 
is being progressed.  Some of its concerns about privacy are shared by the AIDS Council.  Privacy is probably 
the only significant concern with the bill, and I seek some reassurance from the parliamentary secretary with 
regard to the privacy provisions.  It is perhaps worth noting that in correspondence on this bill the AIDS Council 
made the point that it thought that generally Australia and Western Australia have been served well with their 
notification system, in that they have a very good handle on the trends of infections and new diagnoses, which 
has been helpful in targeting service delivery and prevention efforts.   

It is also worth putting on the record that the work on HIV/AIDS that has been done in Western Australia is 
some of the best in the world for community engagement, community education and awareness campaigns.  The 
AIDS Council in particular should be acknowledged for its very good work in this area.  That is why I thought it 
very important that I should have feedback from the council about whether it thought these new provisions 
would have a positive or negative impact.  The e-mail that I have from Trish Langdon reads -  

That said, the other feature of the AIDS response in Australia is that the rights of people with HIV have 
been upheld or enshrined in legislation (with some rare exceptions) which has meant that people are not 
generally frightened about getting tested.  In countries where people are discriminated against because 
of their HIV status it has meant that other people are driven ‘underground’ and they either do not get 
tested or they conceal their activities which may in fact be putting others at risk. 

So the new legislation needs to balance these 3 things 

- the need for a robust monitoring/surveillance system 

- a human rights approach which protects people’s privacy 

- ensures that other people are reasonably safe from being infected. 

which I think are all very possible. 

The vast majority of people with HIV are reasonable people who do not want to pass the virus onto 
other people and do what they can within their power to ensure the virus is not passed on.  However 
there are rare cases of people who: 

1. have an intellectual disability or a severe mental health condition which means they 
do not understand how to protect themselves and others 
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2. have a personality disorder which means they do not care if other people become 
infected or they derive some pleasure in seeing other people get infected 

3. have significant substance use issues and thus are not in a position to negotiate safe 
sex, safe injecting etc 

4. are homeless or have no other means of income support and engage in sexual favours 
for money or a place to sleep. 

In these cases, the extra support and education offered through the Case Management Program 
at the DoH (for people who knowingly or unknowingly put other people at risk) can really 
assist people in categories 1, 3 and 4. 

Those in Category 2 are very difficult and sometimes the only way to curtail their activities is 
through criminal sanctions - however it should be a last resort. 

One category that has not been mentioned but is technically feasible is a pregnant women 
infected with HIV.  The current way of reducing HIV transmission to unborn babies is by the 
woman having antiretroviral therapy in the pregnancy, during the birth and then to the baby 
afterwards as well as not breastfeeding.  The transmission rate drops from 25-30% to under 2% 
of all cases - which is very significant. 

 However from time to time, women for different reasons refuse to take treatments during their 
pregnancy, which in other states has meant that the state child protection services have taken action.  I 
would be concerned if the EDPH became involved with these women in the first instance - preferring a 
method which works supportively with the woman. - Perhaps it is better not to raise this issue because it 
might give them ideas!! 

I have just given the minister the idea.  I think it is an interesting additional matter to raise in this debate.  I hope 
we can be reassured that the privacy of the individual and the need to ensure safety from infection for other 
people will be suitably balanced in this bill, and that the information that could be gained by the executive 
director will be used to provide supportive engagement for the person who is allegedly engaging in behaviour 
that is putting other people at risk.  I am interested to know how that information may be used in relation to the 
criminal justice system and policing. 

With those comments, we support the bill. 

Debate adjourned, on motion by Hon Sue Ellery (Parliamentary Secretary). 
 


